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APPEALAPPEAL

 TheThe generalgeneral meaningmeaning ofof thethe wordword �appeal��appeal�

isis anan applicationapplication byby aa partyparty toto anan appellateappellate

courtcourt askingasking itit toto setset asideaside oror reviserevise aa

decisiondecision ofof subordinatesubordinate courtcourt..

 InIn Wharton'sWharton's LawLaw Lexicon,Lexicon, thethe wordword

�Appeal��Appeal� isis defineddefined asas judicialjudicial examinationexamination

ofof thethe decisiondecision byby aa higherhigher courtcourt ofof thethe

decisiondecision ofof anan inferiorinferior courtcourt..
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RIGHT OF APPEALRIGHT OF APPEAL
 TheThe rightright ofof appealappeal isis notnot anan inherentinherent

rightright..

 ItIt mustmust bebe givengiven byby anan expressexpress enactmentenactment

andand thatthat isis thethe schemescheme ofof allall Acts,Acts, CivilCivil oror

CriminalCriminal..

 TheThe rightright whichwhich isis creaturecreature ofof statutestatute isis

limitedlimited toto thethe extentextent permittedpermitted byby itit.. AsAs

thethe rightright ofof appealappeal isis notnot inherentinherent right,right, itit

cannotcannot comecome underunder thethe categorycategory ofof

fundamentalfundamental rightsrights..

 ItIt isis thereforetherefore openopen toto thethe legislaturelegislature toto

imposeimpose limitationlimitation onon rightright ofof appealappeal
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NO WITHDRAWALNO WITHDRAWAL
 ItIt isis notnot openopen toto thethe appellantappellant whowho hashas

preferredpreferred anan appealappeal toto withdrawwithdraw itit..

 TheThe appellateappellate authoritiesauthorities areare empoweredempowered

toto enhanceenhance thethe taxtax..

 ThatThat powerpower isis coupledcoupled withwith thethe dutyduty

imposedimposed onon thethe appellateappellate authorityauthority toto

ascertainascertain whatwhat thethe truetrue assessmentassessment oughtought

toto bebe andand alsoalso toto enhanceenhance thethe

assessment,assessment, ifif thethe circumstancescircumstances soso

requirerequire oror justifyjustify..
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NO WITHDRAWALNO WITHDRAWAL

 ThisThis isis publicpublic dutyduty imposedimposed onon thethe

appellateappellate authorityauthority inin thethe interestinterest ofof

RevenueRevenue andand theythey cannotcannot neglectneglect oror

declinedecline toto performperform thatthat dutyduty onlyonly becausebecause

thethe appellantappellant realisingrealising thatthat ifif hehe pursuespursues

hishis appealappeal itit maymay bebe thethe worseworse forfor him,him, hashas

soughtsought leaveleave toto withdrawwithdraw itit..
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DISMISSAL ON DEFAULTDISMISSAL ON DEFAULT
 TheThe appealappeal cannotcannot bebe dismisseddismissed inin defaultdefault..

 TheThe appellateappellate authorityauthority isis boundbound toto givegive aa

properproper decisiondecision onon questionquestion ofof factfact asas wellwell

asas lawlaw whichwhich cancan onlyonly bebe donedone ifif appealappeal isis

disposeddisposed offoff onon meritsmerits andand notnot dismisseddismissed

owingowing toto absenceabsence ofof thethe appellantappellant..

 AnAn orderorder dismissingdismissing anan appealappeal inin defaultdefault

cancan byby nono stretchstretch ofof imaginationimagination bebe

consideredconsidered toto bebe eithereither justjust oror properproper oror

havehave beenbeen passedpassed onon appealappeal..



6

SERVICE OF NOTICE ON COUNSELSERVICE OF NOTICE ON COUNSEL

 TheThe lawyerlawyer ofof thethe appellantappellant hashas beenbeen heldheld

asas agentagent ofof thethe appellantappellant..

 TheThe serviceservice ofof noticenotice onon counselcounsel ofof thethe

appellantappellant isis sufficientsufficient toto makemake thethe periodperiod

ofof limitationlimitation commencecommence toto runrun..
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ADMITTED TAX TO BE PAIDADMITTED TAX TO BE PAID

 TheThe admittedadmitted taxtax isis requiredrequired toto bebe paidpaid byby

thethe assesseeassessee beforebefore filingfiling ofof thethe appealappeal..

 ThisThis hashas beenbeen mademade aa conditioncondition precedentprecedent

forfor entertainmententertainment ofof appealappeal

 NoNo appealappeal shallshall bebe entertainedentertained byby thethe

appellateappellate authorityauthority unlessunless hehe isis satisfiedsatisfied

thatthat suchsuch amountamount ofof TaxTax asas thethe appellantappellant

maymay admitadmit toto bebe duedue fromfrom himhim hashas beenbeen

paidpaid..
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WHAT IS MEMORANDUM OF APPEALWHAT IS MEMORANDUM OF APPEAL

 TheThe appealappeal andand MemorandumMemorandum ofof appealappeal areare

twotwo distinctdistinct thingsthings..

 TheThe appealappeal isis thethe judicialjudicial examinationexamination..

 TheThe memorandummemorandum ofof appealappeal containscontains thethe

groundsgrounds ofof appealappeal onon whichwhich thethe judicialjudicial

examinationexamination isis invitedinvited..

 ForFor purposepurpose ofof limitationlimitation andand forfor purposepurpose ofof

thethe rulesrules ofof thethe CourtCourt itit isis requiredrequired thatthat aa

writtenwritten memorandummemorandum ofof appealappeal shallshall bebe filedfiled..
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CERTIFIED COPYCERTIFIED COPY

 IfIf thethe memorandummemorandum ofof appealappeal isis notnot

accompaniedaccompanied withwith certifiedcertified copycopy ofof

assessmentassessment orderorder appealedappealed againstagainst..

 TheThe appellateappellate authorityauthority maymay rejectreject thethe

appealappeal afterafter givinggiving thethe opportunityopportunity..
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TIME REQUISITE FORTIME REQUISITE FOR
OBTAINING CERTIFIED COPYOBTAINING CERTIFIED COPY

 TheThe timetime requisiterequisite forfor obtainingobtaining certifiedcertified

copycopy ofof thethe assessmentassessment orderorder shallshall bebe

excludedexcluded whilewhile calculatingcalculating thethe timetime limitlimit..

 SubSub--SectionSection 22 ofof SectionSection 1212 ofof LimitationLimitation

ActAct 19081908 sayssays thatthat thethe timetime requisiterequisite forfor

obtainingobtaining aa copycopy ofof suchsuch orderorder shallshall bebe

excludedexcluded..
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SIGNATURE AND VERIFICATIONSIGNATURE AND VERIFICATION

 TheThe MemorandumMemorandum ofof appealappeal isis requiredrequired toto

bebe signedsigned andand verifiedverified byby thethe appellantappellant oror

byby hishis counselcounsel..

 ThatThat tax,tax, surchargesurcharge andand additionaladditional

surchargesurcharge admittedadmitted byby thethe appellantappellant onon

memorandummemorandum ofof appealappeal hashas beenbeen paidpaid..

 ThatThat thethe factsfacts setset outout inin thethe memorandummemorandum

ofof appealappeal areare truetrue toto thethe bestbest ofof

knowledgeknowledge andand beliefbelief ofof thethe appellantappellant..
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Appeal to Commissioner of (Appeals) Appeal to Commissioner of (Appeals) 
Section 127 of I.T. Ord 2001: Section 127 of I.T. Ord 2001: 

 AnyAny personperson dissatisfieddissatisfied withwith anyany orderorder

passedpassed byby aa CommissionerCommissioner maymay preferprefer anan

appealappeal toto thethe CommissionerCommissioner (Appeals)(Appeals)

againstagainst thethe orderorder..

 NoNo appealappeal shallshall bebe mademade byby aa taxpayertaxpayer

againstagainst anan orderorder ofof assessmentassessment unlessunless thethe

taxpayertaxpayer hashas paidpaid hishis admittedadmitted liabilityliability..

 AnAn appealappeal shallshall bebe accompaniedaccompanied byby thethe

prescribedprescribed feefee specifiedspecified inin lawlaw whichwhich isis

RsRs..10001000//-- inin casecase ofof CompanyCompany andand RsRs..200200//--

wherewhere appellantappellant isis notnot aa companycompany..
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 AnAn appealappeal bebe lodgedlodged withwith thethe

CommissionerCommissioner (Appeals)(Appeals) withinwithin 3030 daysdays ofof

serviceservice ofof assessmentassessment orderorder..

 TheThe CIT(A)CIT(A) may,may, uponupon applicationapplication inin

writingwriting byby thethe appellant,appellant, admitadmit anan appealappeal

afterafter thethe expirationexpiration ofof thethe periodperiod ifif hehe isis

satisfiedsatisfied thatthat thethe appellantappellant waswas preventedprevented

byby sufficientsufficient causecause fromfrom lodginglodging thethe

appealappeal withinwithin thatthat periodperiod..

Appeal to Commissioner of (Appeals) Appeal to Commissioner of (Appeals) 
Section 127 of I.T. Ord 2001: Section 127 of I.T. Ord 2001: 
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Procedure in appeal.Procedure in appeal.
 TheThe CIT(A)CIT(A) may,may, beforebefore thethe hearinghearing ofof anan

appealappeal allowallow anan appellantappellant toto filefile anyany newnew

groundsgrounds ofof appealappeal wherewhere thethe CIT(A)CIT(A) isis

satisfiedsatisfied thatthat thethe omissionomission ofof thethe groundground

waswas notnot willfulwillful oror unreasonableunreasonable..

 TheThe CIT(A)CIT(A) shallshall notnot admitadmit anyany

documentarydocumentary materialmaterial oror evidenceevidence whichwhich

waswas notnot producedproduced beforebefore thethe

CommissionerCommissioner unlessunless hehe isis satisfiedsatisfied thatthat

thethe appellantappellant waswas preventedprevented byby sufficientsufficient

causecause fromfrom producingproducing suchsuch materialmaterial oror

evidenceevidence beforebefore thethe CommissionerCommissioner..
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Decision of appeal.Decision of appeal.

 InIn disposingdisposing ofof anan appeal,appeal, thethe CIT(A)CIT(A) maymay

makemake anan orderorder toto confirm,confirm, modifymodify oror annulannul

thethe assessmentassessment orderorder afterafter examiningexamining

suchsuch evidenceevidence..

 TheThe CIT(A)CIT(A) shallshall notnot increaseincrease thethe amountamount

ofof anyany assessmentassessment orderorder oror decreasedecrease thethe

amountamount ofof anyany refundrefund unlessunless thethe appellantappellant

hashas beenbeen givengiven aa reasonablereasonable opportunityopportunity

ofof showingshowing causecause againstagainst suchsuch increaseincrease oror

decreasedecrease..
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Decision of appeal.Decision of appeal.

 WhereWhere thethe CIT(A)CIT(A) hashas notnot mademade anan orderorder

onon anan appealappeal beforebefore thethe expirationexpiration ofof

[four][four] monthsmonths fromfrom thethe endend ofof thethe monthmonth

inin whichwhich thethe appealappeal waswas lodged,lodged, thethe reliefrelief

soughtsought byby thethe appellantappellant inin thethe appealappeal shallshall

bebe treatedtreated asas havinghaving beenbeen givengiven

 AnyAny periodperiod duringduring whichwhich thethe hearinghearing ofof anan

appealappeal isis adjournedadjourned onon thethe requestrequest ofof thethe

appellantappellant shallshall bebe excludedexcluded
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Decision of appeal.Decision of appeal.

 ThisThis provisionprovision shallshall notnot applyapply unlessunless aa

noticenotice byby thethe appellantappellant statingstating thatthat nono

orderorder hashas beenbeen mademade isis personallypersonally servedserved

byby thethe appellantappellant onon thethe CIT(A)CIT(A) notnot lessless

thanthan thirtythirty daysdays beforebefore thethe expirationexpiration ofof

thethe periodperiod ofof [four][four] monthsmonths..
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Amendments made through Amendments made through 
Finance Act 2009 Finance Act 2009 [Section 127(1)][Section 127(1)]

 AnAn amendmentamendment hashas beenbeen mademade thatthat ifif anan

orderorder givinggiving effecteffect toto anyany findingsfindings oror

directionsdirections toto anyany orderorder isis mademade underunder PartPart

III,III, ChapterChapter XX andand thethe taxationtaxation officerofficer oror

taxpayertaxpayer isis notnot satisfiedsatisfied withwith thethe orderorder

passedpassed.. TheThe taxpayertaxpayer maymay againagain contestcontest

suchsuch orderorder beforebefore thethe CIT(A)CIT(A).. ItIt waswas aa

lacunalacuna inin lawlaw whichwhich hashas beenbeen removedremoved.. ThisThis

amendmentamendment willwill helphelp thethe taxpayertaxpayer toto

contestcontest thethe legallegal issuesissues beforebefore thethe appellateappellate

fora,fora, eveneven ifif nono taxtax liabilityliability isis involvedinvolved inin thethe

orderorder passedpassed byby thethe TaxationTaxation officerofficer..
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Amendments made through Amendments made through 
Finance Act 2009 Finance Act 2009 [Section 129(4)][Section 129(4)]

 AA newnew provisoproviso hashas beenbeen addedadded byby virtuevirtue ofof

whichwhich thethe CommissionerCommissioner (Appeals)(Appeals) isis nownow

requiredrequired toto passpass anan orderorder notnot laterlater thanthan 120120

daysdays fromfrom thethe datedate ofof filingfiling ofof appealappeal oror

withinwithin anan extendedextended periodperiod ofof 6060 daysdays ofof

reasonsreasons toto bebe recordedrecorded inin writingwriting byby himhim.. TheThe

periodperiod duringduring whichwhich thethe hearinghearing ofof anan appealappeal

isis adjournedadjourned atat thethe requestrequest ofof thethe appellantappellant oror

isis postponedpostponed duedue toto anyany appealappeal oror

proceedingsproceedings oror staystay order,order, remandremand oror

alternativealternative disputedispute resolutionresolution proceedingsproceedings oror

forfor anyany otherother reason,reason, shallshall bebe excludedexcluded inin thethe

computationcomputation ofof thethe aforementionedaforementioned periodperiod..
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CASE LAWCASE LAW

20022002 PTDPTD 21922192 (TRIB(TRIB..))

 NonNon--paymentpayment ofof appealappeal fee,fee, dismissaldismissal ofof

appealappeal w/ow/o pointingpointing outout thethe deficiencydeficiency..

TribunalTribunal vacatedvacated thethe orderorder ofof CIT(A)CIT(A) andand

remandremand thethe casecase forfor rere--adjudicationadjudication onon

meritsmerits onon paymentpayment ofof appealappeal feefee..
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20032003 PTDPTD 17841784 (TRIB(TRIB..))

 AppealAppeal notnot accompaniedaccompanied byby prescribedprescribed fee,fee,

whichwhich waswas alsoalso notnot paidpaid onon requestrequest ofof

CIT(A)CIT(A) officeoffice.. AppealAppeal feefee depositeddeposited

subsequentlysubsequently.. HighHigh CourtCourt acceptedaccepted appealappeal

ofof thethe appellant,appellant, resultantlyresultantly appealappeal filedfiled byby

thethe assesseeassessee waswas deemeddeemed toto bebe pendingpending

beforebefore appellateappellate authorityauthority forfor itsits decisiondecision

onon meritsmerits..
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20082008 PTDPTD 154154 (TRIB(TRIB..))

 CondonationCondonation ofof delay,delay, serviceservice ofof notice,notice,

delaydelay inin fillingfilling appealappeal waswas condonedcondoned byby

CIT(A)CIT(A).. ThatThat serviceservice onon appellantappellant waswas notnot

proper,proper, DepartmentalDepartmental appealappeal waswas

dismisseddismissed..
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19981998 PTDPTD 15871587 (TRIB(TRIB..))

 CondonationCondonation ofof delay,delay, delaydelay inin fillingfilling ofof

appealappeal cannotcannot bebe condonedcondoned onon

compassionatecompassionate groundground.. CommissionerCommissioner

condoningcondoning delaydelay ofof aboutabout sixsix years,years, heldheld

apparentlyapparently gonegone veryvery muchmuch outout ofof hishis wayway

inin condoningcondoning mostmost inordinateinordinate delaydelay ofof

aboutabout sixsix yearsyears.. AppellantAppellant waswas supposedsupposed

toto explainexplain thethe delaydelay forfor eacheach andand everyevery

day,day, DepartmentDepartment appealappeal waswas acceptedaccepted..
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19951995 PTDPTD 10531053 (TRIB(TRIB..))

 FillingFilling ofof appeal,appeal, handinghanding overover ofof appealappeal toto

postalpostal authoritiesauthorities isis notnot fillingfilling ofof appealappeal..

NoNo officialofficial oror privateprivate agencyagency cancan bebe

treatedtreated asas anan agentagent ofof CIT(A)CIT(A) unlessunless

specificallyspecifically soso designateddesignated oror authorisedauthorised..
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19921992 PTDPTD 963963 (TRIB(TRIB..))

 AppealAppeal cannotcannot bebe dismisseddismissed inin defaultdefault

withoutwithout goinggoing intointo meritsmerits ofof thethe casecase

eithereither byby FirstFirst AppellateAppellate AuthorityAuthority oror byby

TribunalTribunal..
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20012001 PTDPTD 999999 (HC(HC KCY)KCY)

 AppealAppeal toto AppellateAppellate Tribunal,Tribunal, procedureprocedure

newnew andand freshfresh evidenceevidence.. MaterialMaterial waswas

notnot permissiblepermissible toto bebe broughtbrought onon recordrecord

byby thethe AppellateAppellate TribunalTribunal atat thethe stagestage

ofof 22ndnd appealappeal..
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20082008 PTDPTD 8585 (TRIB(TRIB..))

 ServiceService ofof orderorder onon thethe authorisedauthorised

representativerepresentative ofof thethe assesseeassessee.. LegalityLegality..

SectionSection 132132((44)) ofof II..TT OrdOrd.. 7979 providesprovides thatthat

CIT(A)CIT(A) shallshall communicatecommunicate orderorder toto thethe

appellantappellant andand toto thethe CommissionerCommissioner.. SinceSince

thethe wordword �Representative��Representative� hashas notnot beenbeen

providedprovided underunder thethe Section,Section, thereforetherefore thethe

serviceservice ofof orderorder waswas notnot properproper..

ApplicationApplication forfor condonationcondonation ofof delaydelay waswas

allowedallowed..
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20062006 PTDPTD 590590 (HC(HC KCY)KCY)

 AppealAppeal toto Tribunal,Tribunal, newnew plea,plea, admissibility,admissibility,

appealappeal beingbeing continuationcontinuation ofof proceedingsproceedings

initiatedinitiated atat trialtrial stagestage ifif aa groundground waswas

raisedraised atat appellateappellate stagestage.. SameSame couldcould

amountamount toto openopen aa newnew typetype ofof

investigationinvestigation withwith thethe utterutter surprisesurprise toto thethe

otherother party,party, andand thatthat waswas notnot warrantedwarranted

underunder thethe lawlaw..
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20072007 PTDPTD 25282528 (TRIB(TRIB..))

 CondonationCondonation ofof delay,delay, serviceservice ofof noticenotice onon

properproper personperson.. NoNo limitationlimitation runsruns againstagainst aa

voidvoid orderorder.. PrayerPrayer forfor condonationcondonation byby anan

assesseeassessee inin revenuerevenue mattermatter shouldshould bebe

consideredconsidered sympatheticallysympathetically.. appellantappellant waswas

preventedprevented byby sufficientsufficient causecause forfor presentingpresenting

appealappeal withinwithin duedue timetime.. FirstFirst appellateappellate

authorityauthority hashas rightlyrightly condonedcondoned thethe delaydelay inin

fillingfilling appealappeal..
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19871987 PTDPTD 534534 (TRIB(TRIB..))

 AppellantAppellant outout ofof country,country, counselcounsel

representing,representing, appellantappellant rightright fromfrom thethe stagestage

ofof thethe assessingassessing officer,officer, verificationverification ofof memomemo

ofof appealappeal byby suchsuch counsel,counsel, validity,validity, signingsigning ofof

memomemo ofof appealappeal andand verificationverification byby thethe

counselcounsel forfor thethe appellantappellant onon hishis behalfbehalf heldheld

waswas legallegal beingbeing inin conformityconformity withwith lawlaw..



Continued... 31

Appeal to the Appellate TribunalAppeal to the Appellate Tribunal
[[Section 131 of the I.T. Ord. 2001]Section 131 of the I.T. Ord. 2001]

 WhereWhere thethe [taxpayer][taxpayer] oror CommissionerCommissioner

objectsobjects toto anan orderorder passedpassed byby thethe

CommissionerCommissioner (Appeals),(Appeals), thethe [taxpayer][taxpayer] oror

CommissionerCommissioner maymay appealappeal toto thethe AppellateAppellate

TribunalTribunal againstagainst suchsuch orderorder..

 AnAn appealappeal beforebefore thethe AppellateAppellate TribunalTribunal

shallshall bebe filedfiled onon thethe prescribedprescribed formform;;

 VerifiedVerified inin thethe prescribedprescribed mannermanner;;
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 AccompaniedAccompanied byby thethe prescribedprescribed feefee whichwhich

isis RsRs..20002000//-- inin casecase ofof companycompany andand

RsRs..500500//-- inin otherother casescases;;

 PreferredPreferred toto thethe AppellateAppellate TribunalTribunal withinwithin

sixtysixty daysdays ofof thethe datedate ofof serviceservice ofof orderorder ofof

thethe CIT(A)CIT(A)..

Appeal to the Appellate TribunalAppeal to the Appellate Tribunal
[[Section 131 of the I.T. Ord. 2001]Section 131 of the I.T. Ord. 2001]
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 TheThe AppellateAppellate TribunalTribunal may,may, uponupon
applicationapplication inin writing,writing, admitadmit anan appealappeal
afterafter thethe expirationexpiration ofof thethe periodperiod ifif itit isis
satisfiedsatisfied thatthat thethe personperson appealingappealing waswas
preventedprevented byby sufficientsufficient causecause fromfrom filingfiling
thethe appealappeal..

 TaxTax shall,shall, unlessunless recoveryrecovery thereofthereof hashas
beenbeen stayedstayed byby thethe AppellateAppellate Tribunal,Tribunal, be,be,
payablepayable inin accordanceaccordance withwith thethe
assessmentassessment mademade inin thethe casecase eveneven afterafter
fillingfilling thethe appealappeal..

Appeal to the Appellate TribunalAppeal to the Appellate Tribunal
[[Section 131 of the I.T. Ord. 2001]Section 131 of the I.T. Ord. 2001]
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 AppellateAppellate TribunalTribunal shallshall notnot makemake anan orderorder

whichwhich hashas thethe effecteffect ofof stayingstaying thethe

recoveryrecovery ofof taxtax beyondbeyond thethe periodperiod ofof sixsix

monthsmonths inin aggregateaggregate

Appeal to the Appellate TribunalAppeal to the Appellate Tribunal
[[Section 131 of the I.T. Ord. 2001]Section 131 of the I.T. Ord. 2001]
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Disposal of appeals by the Disposal of appeals by the 
Appellate TribunalAppellate Tribunal.           .           

 TheThe AppellateAppellate TribunalTribunal shallshall affordafford anan

opportunityopportunity ofof beingbeing heardheard toto thethe partiesparties

 InIn casecase ofof defaultdefault byby anyany ofof thethe partyparty onon

thethe datedate ofof hearing,hearing, thethe TribunalTribunal may,may, ifif itit

deemsdeems fit,fit, dismissdismiss thethe appealappeal inin defaultdefault

 TheThe AppellateAppellate TribunalTribunal shallshall decidedecide thethe

appealappeal withinwithin sixsix monthsmonths..
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Disposal of appeals by the Disposal of appeals by the 
Appellate TribunalAppellate Tribunal.       .       

 WhereWhere thethe appealappeal relatesrelates toto anan assessmentassessment

order,order, thethe AppellateAppellate TribunalTribunal may,may, makemake

anan orderorder

 affirm,affirm, modifymodify oror annulannul thethe assessmentassessment

orderorder;; oror

 RemandRemand thethe casecase toto thethe CommissionerCommissioner oror

thethe CIT(A)CIT(A) forfor makingmaking suchsuch enquiryenquiry oror

takingtaking suchsuch actionaction asas thethe TribunalTribunal maymay

directdirect..
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 TheThe AppellateAppellate TribunalTribunal shallshall notnot increaseincrease

thethe amountamount ofof anyany assessmentassessment.. [or[or

penalty]penalty] oror decreasedecrease thethe amountamount ofof anyany

refundrefund unlessunless thethe taxpayertaxpayer hashas beenbeen givengiven

aa reasonablereasonable opportunityopportunity ofof hearinghearing

becausebecause againstagainst suchsuch increaseincrease oror decreasedecrease..

 TheThe AppellateAppellate TribunalTribunal shallshall communicatecommunicate

itsits orderorder toto thethe taxpayertaxpayer andand thethe

CommissionerCommissioner..

 TheThe AppellateAppellate TribunalTribunal shallshall decidedecide thethe

appealappeal withinwithin sixsix monthsmonths ofof itsits fillingfilling..

Disposal of appeals by the Disposal of appeals by the 
Appellate Tribunal.Appellate Tribunal.
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Amendments made through Amendments made through 
Finance Act 2009Finance Act 2009

 AA newnew provisoproviso hashas beenbeen insertedinserted inin sectionsection

131131 providingproviding thatthat thethe AppellateAppellate TribunalTribunal

maymay staystay thethe recoveryrecovery ofof taxtax onon filingfiling

appealappeal whichwhich orderorder willwill remainremain operativeoperative

forfor 3030 daysdays duringduring whichwhich periodperiod aa noticenotice

shallshall bebe issuedissued toto thethe respondentrespondent andand afterafter

hearinghearing thethe partiesparties orderorder maymay bebe

conformedconformed oror alteredaltered asas thethe TribunalTribunal

deemsdeems fitfit.. However,However, staystay orderorder shallshall inin nono

casecase remainremain operativeoperative forfor moremore thanthan 180180

daysdays..
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Reference to High CourtReference to High Court

 WithinWithin ninetyninety daysdays ofof thethe communicationcommunication

ofof thethe orderorder ofof thethe AppellateAppellate Tribunal,Tribunal, thethe

aggrievedaggrieved personperson oror thethe CommissionerCommissioner

maymay referrefer anan application,application, inin thethe prescribedprescribed

formform alongalong withwith aa statementstatement ofof thethe case,case,

toto thethe HighHigh Court,Court, statingstating anyany questionquestion ofof

lawlaw arisingarising outout ofof suchsuch orderorder..

 TheThe statementstatement ofof thethe casecase shallshall setset outout thethe

facts,facts, thethe determinationdetermination ofof thethe AppellateAppellate

TribunalTribunal andand thethe questionquestion ofof lawlaw whichwhich

arisesarises outout ofof thatthat orderorder..
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Reference to High CourtReference to High Court

 Where,Where, onon anan applicationapplication made,made, thethe HighHigh

CourtCourt isis satisfiedsatisfied thatthat aa questionquestion ofof lawlaw

arisesarises outout ofof thethe orderorder itit maymay proceedproceed toto

hearhear thethe casecase..

 AA referencereference toto thethe HighHigh CourtCourt underunder thisthis

sectionsection shallshall bebe heardheard byby aa BenchBench ofof notnot

lessless thanthan twotwo judgesjudges ofof thethe HighHigh CourtCourt..

 TheThe HighHigh CourtCourt uponupon hearinghearing aa referencereference

underunder thisthis sectionsection shallshall decidedecide thethe

questionquestion ofof lawlaw raisedraised..
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Reference to High CourtReference to High Court

 PassPass judgmentjudgment thereonthereon specifyingspecifying thethe

groundsgrounds onon whichwhich suchsuch judgmentjudgment isis basedbased

andand thethe Tribunal'sTribunal's orderorder shallshall standstand

modifiedmodified accordinglyaccordingly..

 TheThe CourtCourt shallshall sendsend aa copycopy ofof thethe judgmentjudgment

underunder thethe sealseal ofof thethe CourtCourt toto thethe AppellateAppellate

TribunalTribunal..

 WhereWhere recoveryrecovery ofof taxtax hashas beenbeen stayedstayed byby

thethe HighHigh CourtCourt byby anan order,order, suchsuch orderorder shallshall

ceasecease toto havehave effecteffect onon thethe expirationexpiration ofof aa

periodperiod ofof sixsix monthsmonths..
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Reference to High CourtReference to High Court

 SectionSection 55 ofof thethe LimitationLimitation Act,Act, 19081908 shallshall

applyapply toto anan applicationapplication mademade toto thethe HighHigh

CourtCourt..

 AnAn applicationapplication byby aa personperson shallshall bebe

accompaniedaccompanied byby aa feefee ofof oneone hundredhundred

rupeesrupees..



43

20082008 PTDPTD 10871087 (HC)(HC)

 SectionSection 136136((11)).. JurisdictionJurisdiction ofof thethe HighHigh CourtCourt

isis advisoryadvisory inin naturenature andand inin exerciseexercise ofof itsits

advisoryadvisory jurisdiction,jurisdiction, HighHigh CourtCourt cancan onlyonly

givegive opinionopinion onon thethe questionquestion ofof lawlaw arisingarising

fromfrom thethe orderorder ofof thethe TribunalTribunal..

CASE LAWCASE LAW
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20072007 PTDPTD 15771577 (HC)(HC)

 SectionSection 136136((22),), ReferenceReference toto HighHigh Court,Court,

QuestionQuestion raisedraised inin referencereference basedbased onon findingfinding

ofof factsfacts renderedrendered byby thethe Tribunal,Tribunal, Validity,Validity,

HighHigh CourtCourt inin itsits advisoryadvisory jurisdictionjurisdiction couldcould

notnot adjudicateadjudicate suchsuch questionquestion..

 QuestionsQuestions proposedproposed beforebefore TribunalTribunal changedchanged

beforebefore HighHigh Court,Court, suchsuch changechange wouldwould renderrender

referencereference applicationapplication beforebefore HighHigh CourtCourt nonnon--

maintainablemaintainable..
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Appeal to Supreme CourtAppeal to Supreme Court

 AppealAppeal toto SupremeSupreme CourtCourt fromfrom thethe orderorder ofof

HighHigh CourtCourt hashas notnot beenbeen providedprovided inin thethe

IncomeIncome TaxTax OrdOrd.. 20012001..

 InIn ordinaryordinary coursecourse therethere cannotcannot bebe appealappeal

withoutwithout statutorystatutory provisionsprovisions ofof thethe ActAct..

 TheThe appealappeal toto SupremeSupreme CourtCourt cancan bebe mademade

underunder ArticleArticle 185185 ofof thethe ConstitutionConstitution ofof

PakistanPakistan..
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 TheThe SupremeSupreme CourtCourt may,may, inin itsits discretion,discretion,

grantgrant specialspecial leaveleave toto appealappeal fromfrom anyany

judgment,judgment, decree,decree, determination,determination,

sentencesentence oror orderorder inin anyany causecause oror mattermatter

passedpassed oror mademade byby aa highhigh

 OnlyOnly exceptionexception providedprovided underunder thisthis ArticleArticle

isis orderorder oror sentencesentence passedpassed underunder anyany lawlaw

relatingrelating toto thethe armedarmed forcesforces..

Appeal to Supreme CourtAppeal to Supreme Court
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Appeal to Supreme CourtAppeal to Supreme Court

 IfIf thethe casecase involvesinvolves aa substantialsubstantial questionquestion

ofof lawlaw asas toto thethe interpretationinterpretation ofof thethe

Constitution,Constitution, appealappeal willwill lielie toto thethe

SupremeSupreme CourtCourt fromfrom anan orderorder ofof HighHigh

CourtCourt onon grantgrant ofof certificatecertificate fromfrom thethe HighHigh

CourtCourt..

 IfIf thethe certificatecertificate ofof fitnessfitness isis refusedrefused byby

thethe HighHigh Court,Court, thethe SupremeSupreme CourtCourt maymay

grantgrant specialspecial leaveleave toto appealappeal.. AnAn appealappeal

shallshall lielie onlyonly ifif thethe SupremeSupreme CourtCourt grantsgrants

leaveleave toto appealappeal..
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Grant of Leave, General PrinciplesGrant of Leave, General Principles
 ThoughThough therethere areare nono ConstitutionalConstitutional

restraintsrestraints onon thethe exerciseexercise ofof discretionarydiscretionary

powerpower byby SupremeSupreme Court,Court, itit hashas imposedimposed

certaincertain limitationslimitations uponupon itsits powerspowers..

 TheThe powerpower isis toto bebe exercisedexercised sparinglysparingly andand

inin exceptionalexceptional casescases wherewhere specialspecial

circumstancescircumstances areare shownshown toto existexist..

 TheThe CourtCourt willwill bebe loathloath toto interfereinterfere unlessunless byby

disregarddisregard toto thethe formsforms ofof legallegal processprocess oror

somesome violationviolation ofof thethe principlesprinciples ofof naturalnatural

justicejustice oror otherwiseotherwise substantialsubstantial andand gravegrave

injusticeinjustice hashas beenbeen donedone..
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 SpecialSpecial leaveleave toto appeal,appeal, however,however, wouldwould

not,not, asas aa rule,rule, bebe grantedgranted wherewhere thethe

questionquestion involvedinvolved inin appealappeal hadhad becomebecome

academicacademic..

 SinceSince powerpower toto grantgrant specialspecial leaveleave isis

discretionary,discretionary, thethe CourtCourt maymay refuserefuse leaveleave

wherewhere thethe conductconduct ofof thethe petitionerpetitioner hashas

notnot beenbeen aboveabove thethe boardboard oror hehe hashas comecome

withwith uncleanunclean handshands oror hadhad suppressedsuppressed

materialmaterial factsfacts fromfrom thethe CourtCourt..

Grant of Leave, General PrinciplesGrant of Leave, General Principles
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Appeal in Supreme Court does Appeal in Supreme Court does 
not affect the validity of High not affect the validity of High 

Court decision.Court decision.
 TheThe meremere factfact thatthat thethe decisiondecision ofof HighHigh

CourtCourt isis underunder appealappeal doesdoes notnot makemake itit lessless

bindingbinding onon Courts,Courts, TribunalsTribunals andand otherother

authoritiesauthorities withinwithin thethe statestate untiluntil itit (that(that

decision)decision) isis reversedreversed byby thethe SupremeSupreme

CourtCourt..
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CASE LAWCASE LAW

2000 SCMR 18712000 SCMR 1871

 WhereWhere appealappeal beforebefore SupremeSupreme CourtCourt waswas

admittedadmitted byby leaveleave ofof thethe SupremeSupreme CourtCourt..

CertificateCertificate ofof fitnessfitness byby HighHigh CourtCourt u/su/s

137137((11)) forfor fillingfilling appealappeal beforebefore SupremeSupreme

CourtCourt waswas notnot necessarynecessary..
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REVISIONREVISION
 TheThe essenceessence ofof revisionalrevisional jurisdictionjurisdiction lieslies inin

thethe dutyduty ofof thethe superiorsuperior officerofficer entrustedentrusted

withwith suchsuch jurisdictionjurisdiction toto seesee thatthat officersofficers

keepkeep themselvesthemselves withinwithin thethe boundsbounds

prescribedprescribed byby lawlaw..

 ThatThat theythey dodo whatwhat theirtheir dutyduty requiredrequired themthem

toto dodo..

 TheyThey dodo itit inin aa legallegal mannermanner..

 ThisThis jurisdictionjurisdiction beingbeing oneone ofof

superintendencesuperintendence andand correctioncorrection inin

appropriateappropriate casescases..
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 ItIt isis exercisableexercisable eveneven suomotusuomotu..

 InIn thethe casecase ofof revisionrevision atat thethe invitationinvitation ofof

thethe partyparty thethe CommissionerCommissioner wouldwould havehave

jurisdictionjurisdiction toto interfereinterfere onlyonly withwith thatthat partpart

ofof orderorder inin respectrespect ofof whichwhich thethe partyparty isis

invitinginviting thethe CommissionerCommissioner toto exerciseexercise hishis

revisionalrevisional jurisdictionjurisdiction..

REVISIONREVISION
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Revision by CommissionerRevision by Commissioner
(Section 122(Section 122--A of the Ord. 2001)A of the Ord. 2001)

 TheThe CommissionerCommissioner maymay [suo[suo moto]moto] callcall forfor

thethe recordrecord ofof anyany proceedingproceeding underunder thisthis

OrdinanceOrdinance inin whichwhich anan orderorder hashas beenbeen

passedpassed byby anyany taxationtaxation officerofficer..

 AfterAfter makingmaking suchsuch inquiryinquiry asas isis necessary,necessary,

CommissionerCommissioner considersconsiders thatthat thethe orderorder

requiresrequires revision,revision, thethe CommissionerCommissioner maymay

makemake suchsuch revisionrevision toto thethe orderorder asas deemsdeems

fitfit..
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 TheThe CommissionerCommissioner shallshall notnot reviserevise anyany

orderorder ifif anan appealappeal againstagainst thethe orderorder lieslies toto

thethe CIT(A)CIT(A) oror toto thethe AppellateAppellate Tribunal,Tribunal,

thethe timetime withinwithin whichwhich suchsuch appealappeal maymay bebe

mademade hashas notnot expiredexpired..

 TheThe orderorder isis pendingpending inin appealappeal beforebefore thethe

CIT(A)CIT(A) oror hashas beenbeen mademade thethe subjectsubject ofof anan

appealappeal toto thethe AppellateAppellate TribunalTribunal..

Revision by CommissionerRevision by Commissioner
(Section 122(Section 122--A of the Ord. 2001)A of the Ord. 2001)
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Revision by the Regional Commissioner Revision by the Regional Commissioner 
(Section 122(Section 122--B of the Ord. 2001)B of the Ord. 2001)

 TheThe RegionalRegional CommissionerCommissioner may,may, eithereither ofof

hishis ownown motionmotion oror onon anan applicationapplication mademade

byby thethe taxpayertaxpayer forfor revisionrevision..

 CallCall forfor thethe recordrecord ofof anyany proceedingsproceedings

relatingrelating toto issuanceissuance ofof anan exemptionexemption oror

lowerlower raterate certificatecertificate withwith regardregard toto

collectioncollection oror deductiondeduction ofof taxtax atat source,source, inin

whichwhich anan orderorder hashas beenbeen passedpassed byby anyany

authorityauthority..
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 Where,Where, afterafter makingmaking suchsuch inquiryinquiry asas isis

necessary,necessary, RegionalRegional CommissionerCommissioner

considersconsiders thatthat thethe orderorder requiresrequires revisionrevision..

 TheThe RegionalRegional CommissionerCommissioner may,may, afterafter

providingproviding reasonablereasonable opportunityopportunity oror beingbeing

heardheard toto thethe taxpayer,taxpayer, makemake suchsuch orderorder asas

hehe maymay deemsdeems fitfit inin thethe circumstancescircumstances ofof

thethe casecase..

Revision by the Regional Commissioner Revision by the Regional Commissioner 
(Section 122(Section 122--B of the Ord. 2001)B of the Ord. 2001)
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REVIEWREVIEW
 ReviewReview meanmean anan alteration,alteration, whichwhich changeschanges

thethe sensesense whetherwhether whollywholly oror partiallypartially..

 GenerallyGenerally reviewreview hashas notnot beenbeen providedprovided

underunder thethe enactmentsenactments exceptexcept underunder thethe

exceptionalexceptional circumstancescircumstances..

 TheThe exceptionalexceptional circumstancescircumstances areare thatthat ifif

therethere isis aa mistakemistake ofof lawlaw oror factfact apparentapparent

fromfrom thethe record/orderrecord/order..

 OnlyOnly thethe SupremeSupreme CourtCourt hashas inherentinherent powerpower

toto reviewreview itsits orderorder.. ArticleArticle 188188 ofof thethe

ConstitutionConstitution empowersempowers thethe SupremeSupreme CourtCourt

toto reviewreview itsits orderorder..
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REVIEW UNDER THE INCOME REVIEW UNDER THE INCOME 
TAX ORDINANCE 2001.TAX ORDINANCE 2001.

 TheThe powerpower ofof reviewreview inin thethe formform ofof

rectificationrectification havehave beenbeen givengiven throughthrough

SectionSection 221221 ofof thethe IncomeIncome TaxTax OrdinanceOrdinance

20012001..

 TaxTax authoritiesauthorities cancan reviewreview // rectifyrectify theirtheir

orderorder ifif therethere isis mistakemistake apparentapparent fromfrom

recordrecord..

 MistakeMistake ofof factfact asas wellwell asas mistakemistake ofof lawlaw

cancan bebe rectifiedrectified u/su/s 221221 ofof thethe OrdOrd.. 20012001..
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REVIEWREVIEW

 MISTAKE OF LAWMISTAKE OF LAW

 TheThe questionquestion whenwhen therethere isis differencedifference

ofof opinionopinion onon thethe basisbasis ofof decisionsdecisions ofof

SupremeSupreme CourtCourt inin twotwo differentdifferent casescases isis

whetherwhether itit cancan bebe saidsaid aa casecase ofof anan

errorerror onon thethe faceface ofof recordrecord.. TheThe

SupremeSupreme CourtCourt ofof IndiaIndia heldheld thatthat thethe

SalesSales TaxTax authoritiesauthorities werewere undoubtedlyundoubtedly

entitledentitled toto rectifyrectify theirtheir earlierearlier orderorder..
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 MISTAKEMISTAKE OFOF LAWLAW

 WhenWhen aa statutorystatutory provisionprovision isis

interpretedinterpreted asas toto itsits preciseprecise ambitambit andand

effect,effect, itit willwill havehave effecteffect rightright fromfrom thethe

inceptioninception ofof thethe statutorystatutory provisionprovision..

Where,Where, therefore,therefore, exex--faciefacie thethe recordrecord oror

orderorder anan errorerror isis evidentevident withwith referencereference

toto suchsuch declarationdeclaration ofof ambitambit andand effecteffect

ofof thethe statutorystatutory provisionprovision itit maymay wellwell fallfall

withinwithin purviewpurview ofof ReviewReview..
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 MISTAKEMISTAKE OFLAWOFLAW

 ButBut wherewhere thethe lawlaw asas declareddeclared willwill inin itsits

applicationapplication dependdepend onon factsfacts andand thosethose

factsfacts willwill havehave toto bebe presentedpresented byby thethe

assessee,assessee, thenthen thethe errorerror willwill bebe onon thethe

partpart ofof thethe assessee,assessee, ifif hehe hashas notnot placedplaced

themthem beforebefore thethe authoritiesauthorities atat thethe timetime

thethe assessmentassessment orderorder waswas mademade.. InIn thisthis

casecase thethe appealappeal ofof statestate waswas allowedallowed byby

thethe MadrasMadras HighHigh CourtCourt..
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Review by Supreme CourtReview by Supreme Court
(Article 188 of Constitution)(Article 188 of Constitution)

 TheThe SupremeSupreme CourtCourt hashas jurisdiction,jurisdiction,

(subject(subject toto thethe provisionprovision ofof anyany ActAct ofof

ParliamentParliament andand thethe Rules,Rules, ifif any,any, mademade byby

thethe CourtCourt itself),itself), toto reviewreview anyany judgmentjudgment

oror orderorder..

 AtAt presentpresent therethere isis neitherneither anyany actact ofof

ParliamentParliament nornor anyany rules,rules, subjectsubject toto whichwhich

thethe CourtCourt maymay exerciseexercise itsits powerspowers ofof

review,review, therefore,therefore, itsits jurisdictionjurisdiction toto reviewreview

remainsremains unfetteredunfettered..
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GROUNDS OF REVIEWGROUNDS OF REVIEW

 SubjectSubject toto thethe lawlaw andand thethe practicepractice ofof thethe

Court,Court, thethe SupremeSupreme CourtCourt maymay reviewreview itsits

judgmentjudgment oror orderorder inin aa civilcivil proceedingproceeding onon

groundsgrounds similarsimilar toto thosethose mentionedmentioned inin

OrderOrder XLVII,XLVII, rulerule 11 ofof thethe CodeCode..

 InIn aa criminalcriminal proceedingproceeding onon thethe groundground ofof

anan errorerror apparentapparent onon thethe faceface ofof thethe

recordrecord..

 ReviewReview whichwhich attemptedattempted toto alteralter thethe veryvery

foundationfoundation ofof thethe judgmentjudgment couldcould notnot bebe

allowedallowed..
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Review by Supreme CourtReview by Supreme Court
 TheThe rulerule inin PartPart IV,IV, OrderOrder XXVIXXVI ofof thethe

SupremeSupreme CourtCourt RulesRules 19561956,, merelymerely

prescribesprescribes aa periodperiod andand formform forfor anan

applicationapplication forfor reviewreview andand doesdoes notnot statestate

thethe groundsgrounds onon whichwhich reviewreview maymay bebe

grantedgranted..

 TheThe questionsquestions raisedraised inin anan applicationapplication forfor

reviewreview mustmust bebe questionsquestions ofof substancesubstance

andand aa groundground whichwhich merelymerely traversestraverses anan

earlierearlier findingfinding isis notnot aa properproper groundground forfor

reviewreview..
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Inherent Power of CourtInherent Power of Court
 TheThe powerpower ofof thethe SupremeSupreme CourtCourt onon

questionquestion ofof reviewreview isis notnot circumscribedcircumscribed byby

thethe RulesRules asas itit hashas inherentinherent powerspowers underunder

OrderOrder XXXIIIXXXIII ofof thethe SupremeSupreme CourtCourt Rules,Rules,

19801980 toto makemake ordersorders asas maymay bebe necessarynecessary

forfor thethe endsends ofof justicejustice..

 SimilarlySimilarly SupremeSupreme CourtCourt inin properproper casescases cancan

invokeinvoke ArticleArticle 187187 ofof thethe ConstitutionConstitution toto

issueissue suchsuch directions,directions, ordersorders oror decreesdecrees asas

maymay bebe necessarynecessary forfor doingdoing completecomplete justicejustice

inin anyany casecase oror mattermatter pendingpending beforebefore itit..
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CASE LAWCASE LAW

2006 PTD 584 (TRIB.)2006 PTD 584 (TRIB.)

 AppealAppeal toto AppellateAppellate Tribunal,Tribunal, wherewhere reliefrelief

hashas beenbeen allowedallowed duedue toto mismis--

interpretationinterpretation ofof lawlaw itit shouldshould notnot debar,debar,

restrictrestrict oror curtailcurtail ofof powerspowers ofof thethe

AppellateAppellate TribunalTribunal fromfrom arrivingarriving atat aa

properproper legallegal conclusionconclusion atat anyany timetime

deviatingdeviating fromfrom thethe previousprevious orderorder ofof thethe

officerofficer belowbelow..



68

2007 PTD 308 (SC)2007 PTD 308 (SC)

 RectificationRectification u/su/s 156156 ofof II..TT.. OrdOrd 19791979 isis

permissiblepermissible ifif errorerror isis apparent,apparent, obviousobvious

andand floatingfloating onon thethe surfacesurface ofof judgmentjudgment

andand cancan bebe rectifiedrectified withoutwithout longlong drawndrawn

argumentsarguments andand proceedingsproceedings forfor

appreciatingappreciating factsfacts andand interpretationinterpretation oror

applicationapplication ofof anyany provisionprovision ofof lawlaw..
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 20072007 PTDPTD 181181 (TRIB(TRIB..))

 LegislatureLegislature inin termterm ofof SectionSection 156156 ofof II..TT..

OrdOrd.. 19791979 hadhad empoweredempowered thethe IncomeIncome TaxTax

authorityauthority oror thethe TribunalTribunal toto rectifyrectify anyany

orderorder passedpassed byby itit eithereither onon itsits ownown motionmotion

oror onon suchsuch mistakemistake beingbeing broughtbrought toto itsits

noticenotice byby assesseeassessee..

 ReviewReview ofof judgmentjudgment.. AppellateAppellate TribunalTribunal

hadhad nono powerpower soso asas toto reviewreview itsits ownown

judgment,judgment, butbut underunder thethe provisionprovision ofof 156156,,

thethe IncomeIncome TaxTax AuthorityAuthority oror thethe TribunalTribunal

cancan amendamend oror rectifyrectify itsits orderorder wherewhere aa

mistakemistake ofof lawlaw andand factfact hadhad takentaken placeplace..
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ALTERNATE DISPUTE RESOLUTIONALTERNATE DISPUTE RESOLUTION

 AlternateAlternate DisputeDispute ResolutionResolution (ADR)(ADR) isis aa

genericgeneric termterm..

 ItIt isis anyany meanmean ofof resolvingresolving disputedispute betweenbetween

thethe partiesparties throughthrough anyany modemode otherother thanthan

litigationlitigation inin thethe courtcourt ofof lawlaw..

 ItIt isis outout ofof courtcourt settlementsettlement ofof disputesdisputes

throughthrough compromisecompromise..
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 ThereThere areare severalseveral recognizedrecognized ADRADR

proceduresprocedures.. NegotiationNegotiation isis thethe mostmost

common,common, andand involvesinvolves thethe partiesparties

themselvesthemselves attemptingattempting toto resolveresolve thethe

disputedispute..

 VariousVarious formsforms ofof resolvingresolving disputesdisputes

outsideoutside thethe courtcourt areare mediation,mediation,

conciliation,conciliation, arbitration,arbitration, neutralneutral

evaluation,evaluation, ExpertExpert DeterminationDetermination..

ALTERNATE DISPUTE RESOLUTIONALTERNATE DISPUTE RESOLUTION



Continued... 72

 AfterAfter thethe advancementadvancement ofof nationalnational andand

internationalinternational business,business, thethe commercialcommercial

litigationslitigations inin thethe courtcourt ofof lawlaw involvinginvolving

governmentgovernment agenciesagencies hashas increasedincreased

throughoutthroughout thethe worldworld andand asas aa resultresult thethe

courtscourts ofof lawlaw couldcould notnot provideprovide justicejustice

speedilyspeedily..

 BecauseBecause ofof suchsuch increasingincreasing burdenburden ofof

casescases alsoalso delayeddelayed justicejustice inin otherother casescases asas

wellwell..

DEVELOPMENT OF ADRDEVELOPMENT OF ADR
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 InIn 7070's's developeddeveloped countriescountries thoughtthought toto

findfind outout waysways andand meansmeans toto resolveresolve

disputesdisputes betweenbetween citizenscitizens andand governmentgovernment

asas wellwell asas betweenbetween multinationalsmultinationals andand

nationalnational companiescompanies andand personspersons andand

companiescompanies whowho havehave disputesdisputes toto

adjudicateadjudicate thethe samesame outsideoutside thethe courtcourt..

DEVELOPMENT OF ADRDEVELOPMENT OF ADR
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DEVELOPMENT OF ADRDEVELOPMENT OF ADR
 TheThe ADRADR asas aa subjectsubject ofof law,law, hashas developeddeveloped

soso muchmuch afterafter 7070's's thatthat itit hashas becomebecome aa

specializedspecialized fieldfield forfor thethe lawyerslawyers inin

developeddeveloped countriescountries..

 ItIt isis nownow aa meanmean toto settlesettle disputesdisputes betweenbetween

thethe litigantslitigants outsideoutside courtscourts..

 AlternateAlternate DisputeDispute ResolutionResolution isis nownow insertedinserted

inin everyevery statutestatute dealingdealing withwith thethe civilcivil

disputesdisputes..

 EvenEven specialspecial actact asas AlternateAlternate DisputeDispute

ResolutionResolution ActAct isis alsoalso promulgatedpromulgated byby aa

numbernumber ofof developeddeveloped countriescountries..



Continued... 75

 IntroductionIntroduction ofof ADRADR inin variousvarious statutesstatutes toto

getget thethe disputedispute settledsettled outsideoutside thethe courtcourt

hashas notnot onlyonly reducedreduced thethe burdenburden ofof thethe

courtcourt butbut alsoalso savedsaved timetime andand moneymoney ofof

thethe litigantslitigants..

 ItIt hashas alsoalso controlledcontrolled thethe corruptioncorruption andand

maladministrationmaladministration inin thethe variousvarious

GovernmentGovernment agenciesagencies..

ADVANTAGES OF ADRADVANTAGES OF ADR
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 InIn thethe courtcourt disputedispute betweenbetween thethe partiesparties isis

adjudicatedadjudicated byby aa judgejudge oror severalseveral differentdifferent

judges,judges, who,who, whilstwhilst beingbeing independent,independent,

maymay havehave limitedlimited knowledgeknowledge ofof thethe

disputedispute andand thereforetherefore needneed adviseadvise fromfrom

expensiveexpensive counselscounsels..

 InIn ADRADR thethe personspersons appointedappointed inin complexcomplex

disputesdisputes areare wellwell versedversed withwith thethe subjectsubject

andand thethe lawlaw involvedinvolved..

ADVANTAGES OF ADRADVANTAGES OF ADR
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 InIn litigationlitigation therethere areare rulesrules ofof procedureprocedure

laidlaid downdown byby thethe courtcourt whichwhich bothboth partiesparties

havehave toto followfollow.. InIn ADRADR therethere areare alsoalso rules,rules,

butbut theythey areare veryvery flexibleflexible..

 TheThe partiesparties andand thethe neutralneutral personspersons soso

appointedappointed toto settlesettle thethe disputedispute cancan

mutuallymutually agreeagree toto changechange themthem asas thethe

processprocess maturesmatures..

ADVANTAGES OF ADRADVANTAGES OF ADR
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 InIn litigationlitigation therethere maymay bebe aa timetime table,table, butbut

itit isis usuallyusually designeddesigned toto suitsuit thethe needsneeds ofof

thethe courtcourt andand notnot thethe parties�parties�..

 InIn ADRADR timetablestimetables areare specifiedspecified inin thethe

agreedagreed rulesrules thatthat thethe partiesparties havehave signedsigned

upup to,to, andand cancan bebe mademade moremore flexibleflexible..

ADVANTAGES OF ADRADVANTAGES OF ADR
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 InIn litigationlitigation inin thethe courtcourt moremore casescases maymay

bebe listedlisted forfor thethe judgejudge andand thethe JudgeJudge maymay

notnot copecope withwith allall thethe casescases thatthat dayday andand

thethe casescases notnot heardheard maymay bebe putput offoff toto

somesome otherother day,day, severalseveral weeksweeks oror monthsmonths

laterlater..

 InIn ADRADR ifif therethere isis aa hearinghearing oror meetingmeeting ofof

thethe partiesparties andand thethe neutral,neutral, thethe hearinghearing

datedate isis setset byby thethe neutralneutral afterafter closeclose

liaisonliaison withwith thethe parties,parties, toto ensureensure thatthat

everyoneeveryone isis availableavailable andand thereforetherefore limitlimit

thethe possibilitypossibility ofof cancellationscancellations..

ADVANTAGES OF ADRADVANTAGES OF ADR
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ADVANTAGES OF ADRADVANTAGES OF ADR

 InIn litigationlitigation therethere isis discretiondiscretion onon costscosts..

 InIn ADRADR thethe issueissue ofof costscosts isis dealtdealt withwith asas aa

preliminarypreliminary mattermatter andand thethe partiesparties knowknow inin

advanceadvance thethe likelylikely rangerange ofof costscosts andand whowho

willwill bebe liableliable toto paypay..

 ADRADR allowsallows thethe partiesparties anan opportunityopportunity toto

havehave aa disputedispute resolvedresolved quickly,quickly, costcost--

effectivelyeffectively andand privatelyprivately ratherrather thanthan

sufferingsuffering fromfrom anan imbalanceimbalance inin

representationrepresentation leadingleading toto anan expensiveexpensive

andand publicpublic maulingmauling inin thethe courtscourts..
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 ForFor thethe businessmenbusinessmen andand professionals,professionals,

ADRADR reducesreduces litigationlitigation costscosts andand savessaves

valuablevaluable managementmanagement timetime..

 UnderUnder ADRADR partiesparties cancan avoidavoid thethe expense,expense,

delay,delay, stressstress andand divergencedivergence ofof timetime inin

bringingbringing casecase toto courtcourt..

ADVANTAGES OF ADRADVANTAGES OF ADR
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 ResolutionResolution ofof disputesdisputes outsideoutside thethe courtcourt isis

notnot aa newnew conceptconcept inin PakistanPakistan.. Arbitration,Arbitration,

mediation,mediation, resolutionresolution ofof disputesdisputes throughthrough

Punchayat,Punchayat, Jirga,Jirga, throughthrough interferenceinterference ofof

elders,elders, arbitration,arbitration, mediation,mediation, reconciliationreconciliation

etcetc.. areare thethe waysways toto resolveresolve disputesdisputes

betweenbetween partiesparties areare existingexisting inin PakistanPakistan

sincesince longlong..

ADR IN PAKISTANADR IN PAKISTAN
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 ReasonableReasonable commercialcommercial disputesdisputes areare

resolvedresolved throughthrough ArbitrationArbitration inin PakistanPakistan..

 TheThe disputesdisputes betweenbetween thethe GovernmentGovernment

agenciesagencies andand thethe citizenscitizens inin PakistanPakistan areare

increasingincreasing inin geometricalgeometrical progressionprogression inin

thethe courtscourts ofof lawlaw..

ADR IN PAKISTANADR IN PAKISTAN
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 TheThe increaseincrease inin litigationlitigation byby oror againstagainst thethe

GovernmentGovernment isis notnot onlyonly timetime consumingconsuming

butbut thethe delaydelay ofof suchsuch disputesdisputes causecause lossloss

toto bothboth thethe GovernmentGovernment andand citizenscitizens..

 SuchSuch disputesdisputes betweenbetween thethe StateState agenciesagencies

andand citizenscitizens areare oneone ofof thethe causescauses thatthat

justicejustice isis delayeddelayed inin PakistanPakistan andand thethe

peoplepeople areare loosingloosing faithfaith inin thethe courtscourts ofof

lawlaw..

ADR IN PAKISTANADR IN PAKISTAN
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 OvergrowingOvergrowing disputesdisputes betweenbetween thethe

GovernmentGovernment agenciesagencies andand thethe citizenscitizens hadhad

onon thethe oneone handhand burdenedburdened moremore workwork onon

thethe CourtsCourts ofof lawlaw andand onon thethe otherother handhand

suchsuch disputesdisputes benefitbenefit neitherneither thethe

GovernmentGovernment nornor thethe citizenscitizens..

 SuchSuch disputesdisputes areare alsoalso hurdlehurdle inin thethe

growthgrowth ofof economyeconomy ofof thethe countrycountry..

ADR IN PAKISTANADR IN PAKISTAN
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 TheThe LawLaw andand JusticeJustice CommissionCommission ofof

PakistanPakistan recommendedrecommended ADRADR forfor

implementationimplementation ofof alternatealternate modemode ofof

disputedispute resolutionsresolutions..

 TheThe GovernmentGovernment ofof PakistanPakistan inin thethe yearyear

20022002 amendedamended CivilCivil ProcedureProcedure Code,Code, 19081908..

SectionSection 8989 givesgives powerspowers toto thethe civilcivil courtscourts

toto adopt,adopt, subjectsubject toto thethe consentconsent ofof thethe

parties,parties, toto settlesettle disputedispute byby ADRADR..
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 AmendmentAmendment inin CentralCentral Excise,Excise, Customs,Customs,

IncomeIncome TaxTax andand SalesSales TaxTax lawslaws areare mademade

throughthrough FinanceFinance Act,Act, 20042004 wherebywhereby

provisionsprovisions regardingregarding AlternateAlternate DisputeDispute

ResolutionResolution isis introducedintroduced inin thethe taxtax lawslaws..
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RESOLUTION     OF    DISPUTE    BY    ADR RESOLUTION     OF    DISPUTE    BY    ADR 
UNDER INCOME TAX ORDINANCE, 2001UNDER INCOME TAX ORDINANCE, 2001

 SectionSection 134134--AA hashas beenbeen insertedinserted inin thethe

IncomeIncome TaxTax OrdinanceOrdinance 20012001..

 AnyAny aggrievedaggrieved personperson inin connectionconnection withwith

anyany mattermatter ofof incomeincome taxtax pertainingpertaining toto

liabilityliability ofof incomeincome tax,tax, admissibilityadmissibility ofof

refund,refund, waiverwaiver oror fixationfixation ofof penaltypenalty oror fine,fine,

relaxationrelaxation ofof anyany timetime periodperiod oror proceduralprocedural

andand technicaltechnical conditioncondition maymay applyapply toto thethe

FBRFBR forfor thethe appointmentappointment ofof aa committeecommittee forfor

thethe resolutionresolution ofof anyany hardshiphardship oror disputedispute

mentionedmentioned inin detaildetail inin thethe applicationapplication..



Continued... 89

 TheThe FBRFBR afterafter examinationexamination ofof thethe

applicationapplication ofof anan aggrievedaggrieved personperson shallshall

appointappoint aa committeecommittee consistingconsisting ofof anan

officerofficer ofof IncomeIncome TaxTax andand twotwo personspersons

fromfrom aa notifiednotified panelpanel ofof CharteredChartered oror CostCost

Accountants,Accountants, Advocates,Advocates, IncomeIncome TaxTax

PractitionersPractitioners oror reputablereputable taxpayerstaxpayers forfor

thethe resolutionresolution ofof thethe hardshiphardship oror disputedispute..
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UNDER INCOME TAX ORDINANCE, 2001UNDER INCOME TAX ORDINANCE, 2001
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RESOLUTION     OF    DISPUTE    BY    ADR RESOLUTION     OF    DISPUTE    BY    ADR 
UNDER INCOME TAX ORDINANCE, 2001UNDER INCOME TAX ORDINANCE, 2001

 TheThe committeecommittee constitutedconstituted shallshall examineexamine

thethe issueissue andand may,may, ifif itit deemsdeems necessarynecessary..

 ConductConduct inquiry,inquiry, seekseek expertexpert opinion,opinion,

directdirect anyany officerofficer ofof IncomeIncome TaxTax oror anyany

otherother personperson toto conductconduct anan auditaudit..

 MakeMake recommendationsrecommendations inin respectrespect ofof thethe

resolutionresolution ofof disputedispute asas itit maymay deemdeem fitfit..

 TheThe FBRFBR may,may, onon thethe recommendationrecommendation ofof

thethe committee,committee, passpass suchsuch order,order, asas itit maymay

deemdeem appropriateappropriate..
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RESOLUTION     OF    DISPUTE    BY    ADR RESOLUTION     OF    DISPUTE    BY    ADR 
UNDER INCOME TAX ORDINANCE, 2001UNDER INCOME TAX ORDINANCE, 2001

 TheThe aggrievedaggrieved personperson maymay makemake thethe

paymentpayment ofof incomeincome taxtax andand otherother taxestaxes asas

determineddetermined byby thethe FBRFBR inin itsits orderorder

 AllAll decisions,decisions, ordersorders andand judgmentsjudgments mademade

shallshall standstand modifiedmodified toto thatthat extentextent andand allall

proceedingsproceedings underunder thisthis OrdinanceOrdinance oror thethe

rulesrules mademade therethere--underunder byby anyany authorityauthority

shallshall abateabate..
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RESOLUTION     OF    DISPUTE    BY    ADR RESOLUTION     OF    DISPUTE    BY    ADR 
UNDER INCOME TAX ORDINANCE, 2001UNDER INCOME TAX ORDINANCE, 2001

 InIn casecase thethe mattermatter isis alreadyalready subsub--judicejudice

beforebefore anyany authorityauthority oror tribunaltribunal oror thethe

court,court, anan agreementagreement mademade betweenbetween thethe

aggrievedaggrieved personperson andand thethe BoardBoard inin thethe

lightlight ofof recommendationsrecommendations ofof thethe

committeecommittee shallshall bebe submittedsubmitted beforebefore thatthat

authority,authority, tribunaltribunal oror thethe courtcourt forfor

considerationconsideration andand ordersorders asas deemeddeemed

appropriateappropriate..
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UNDER INCOME TAX ORDINANCE, 2001UNDER INCOME TAX ORDINANCE, 2001

 InIn casecase thethe aggrievedaggrieved personperson isis notnot

satisfiedsatisfied withwith thethe ordersorders ofof thethe FBRFBR..

 TheThe aggrievedaggrieved personperson maymay filefile anan appealappeal

oror referencereference withwith thethe appropriateappropriate

authority,authority, tribunaltribunal oror courtcourt underunder thethe

relevantrelevant provisionsprovisions ofof thisthis OrdinanceOrdinance

withinwithin aa periodperiod ofof sixtysixty daysdays ofof thethe orderorder

passedpassed byby thethe BoardBoard underunder thisthis sectionsection hashas

beenbeen communicatedcommunicated toto thethe aggrievedaggrieved

personperson..
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Amendments made through Amendments made through 
Finance Act 2009Finance Act 2009

 ThroughThrough anan amendmentamendment inin sectionsection 134134((11))

ofof thethe Ordinance,Ordinance, followingfollowing conditionsconditions

havehave beenbeen insertedinserted whichwhich wouldwould makemake thethe

sectionsection inapplicableinapplicable..

 WhereWhere prosecutionprosecution proceedingsproceedings havehave beenbeen

initiatedinitiated..

 ApplicationsApplications whichwhich requirerequire interpretationinterpretation

ofof variousvarious questionquestion ofof lawlaw havinghaving effecteffect onon

identicalidentical otherother casescases..
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 ADRCADRC shallshall submitsubmit itsits recommendationsrecommendations

withinwithin 9090 daysdays ofof itsits constitutionconstitution..

 TheThe CommitteeCommittee shallshall bebe dissolveddissolved byby thethe

FBRFBR inin casecase itit failsfails toto submitsubmit itsits

recommendationsrecommendations withwith thethe stipulatedstipulated

periodperiod..

 InIn suchsuch casescases thethe BoardBoard shallshall thenthen

constituteconstitute anotheranother committeecommittee andand thethe

reconstitutedreconstituted committeecommittee willwill bebe requiredrequired

toto submitsubmit itsits recommendationsrecommendations inin 9090 daysdays..






